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COMMENTS 553 

Frequently the question determined by the administrative officer 
is that of the meaning of certain ambiguous terms used in a statute. 
There it has been held in many cases that an interpretation uniformly 
followed by a governmental department for many years will not be 
reversed by the courts. 10 

In the cases under consideration the ultimate questions involved 
seem to have been two in number: (i) the meaning of the terms 
used in the various sections of the Espionage Act; (2) whether the 
publications of the plaintiff fall within the classes described by those 
terms. It was clear that Congress intended both questions to be set- 
tled in the first instance by the Postmaster General. Apparently Mr. 
Justice Brown would call this "a mixed question of law and fact" and 
apply the rule stated above. The opinion of the Circuit Court of 
Appeals in the case of the Masses Publishing Co. seems to go on much 
the same ground, for after stating that the court agrees with the 
Postmaster General's findings, Circuit Judge Rogers concludes as fol- 
lows : "Even though we were in doubt . . . the case would be governed 
by the principle that the head of a department of the government in a 
doubtful case will not be over-ruled by the courts in a matter which 
involves his judgment and discretion and which is within his juris- 
diction." The opinion of the district judge in the Jeffersonian case 
does not deal with the point specifically. 11 In both cases the court 
agreed, at least in part, with the findings of the Postmaster General, 
and the decisions are in part based upon that agreement. 



STOCK DIVIDENDS AND THE INCOME TAX 

A recent decision of the Supreme Court, relating to the taxation of 
stock dividends under the Income Tax Law of 1913, has aroused 
much speculation in regard to its effect on the taxation of such divi- 
dends under the present law. The decision was that a stock dividend 
representing earnings accumulated before January 1, 1913, was not 
income of the stockholder who received it, within the meaning of the 
1913 Act. Towne v. Eisner (1918) 38 Sup. Ct. 158. It will be noted 
that the only question actually decided was a question of con- 
struction of the law of 191 3, which contained no express provision 
either in respect to stock dividends, or in respect to dividends received 



10 See the cases cited in the dissenting opinion in Bates & Guild Co. v. Payne, 
supra. Where the language of the statute is plain, the interpretation of the 
administrative department "must yield to the positive language of the statute." 
Houghton v. Payne (1904) 194 U. S. 88, 24 Sup. Ct 590. It is assumed that 
in making the interpretation the officer acted within his jurisdiction. 

"The court contented itself with some vague remarks about the discretion 
of the chancellor and the maxim that one must come into equity with clean 
hands. The latter cannot of course apply unless we first find the facts in 
accordance with the determination of the Postmaster General. 
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by individual taxpayers, whether in cash or stock, out of corporate 
earnings accumulated before any given date. The decision itself is 
therefore inapplicable to the present law, which expressly excludes 
from taxable income dividends received by the individual tax-payer 
from earnings which accrued to the corporation before March i, 1913, 
and on the other hand expressly includes stock dividends representing 
earnings which accrued after that date. The case is therefore chiefly 
interesting for the inferences to be drawn in regard to the constitu- 
tionality, under the Sixteenth Amendment, of the provision in the 
present law for the taxation of stock dividends. 

It is to be noted, in the first place, that the decision apparently was 
not affected by the time when the earnings accrued to the corporation, 
being rested on grounds equally applicable to all stock dividends. On 
the other hand, the opinion, which was written by Mr. Justice Holmes 
in his familiar epigrammatic style, expressly points out that "it is not 
necessarily true that income means the same thing in the Constitution 
and the Act. A word is not a crystal, transparent and unchanged, it 
is the skin of a living thought and may vary greatly in color and 
content according to the circumstances and the time in which it is 
used." In other words, in construing either constitutional or legisla- 
tive enactment, the court must endeavor to ascertain the sense in which 
the word "income" was intended to be used in the enactment in ques- 
tion, in the light of the internal evidence, surrounding circumstances, 
andother permissible aids to construction which are available in each 
inquiry ; and since these are not exactly the same for both, they need 
not inevitably lead to the same conclusion. Thus for example, by 
express definition, "income" in the present law includes stock divi- 
dends; but it does not necessarily follow that they are income within 
the meaning of the Amendment. 

It is significant, therefore, that the ground on which such divi- 
dends were held not to be income within the meaning of the Act of 
191 3 involved no reference to any internal evidence in that act, or 
any other considerations peculiar to the act, but would seem to be 
equally applicable to the construction of the Sixteenth Amendment, 
and that the observation above quoted from the opinion was not made 
in such a connection as to involve any intimation of a contrary opinion. 
The Government had moved to dismiss for want of jurisdiction, on the 

^he ground on which the decision was rested is briefly stated in the follow- 
ing passage quoted in the opinion from Gibbons v. Mahon (1890) 136 U. S. 549. 
559 5P0- "A stock dividend really takes nothing from the property of the 
corporation, and adds nothing to the interests of the shareholders. Its property 

is not diminished and their interests are not increased The proportional 

interest of each shareholder remains the same. The only change is in the 
evidence which represents that interest, the new shares and the original shares 
together representing the same proportional interest that the original shares 
represented before the issue of the new ones." 
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ground that no question of constitutionality was involved. The argu- 
ment was that if a stock dividend was not income under the 
Amendment, it was not income under the statute, and therefore the 
error, if any, of the court below, which had sustained the tax, was 
an error in construing the statute and not in applying the Constitution. 
To this the court made two answers, the first being, in effect, that 
the framers of the statute, misconstruing the Amendment, might have 
used the word income in a broader sense than the true construction 
of the Amendment would justify ; and the second, that the construc- 
tion whose constitutionality the plaintiff was entitled to submit to the 
judgment of the court was not merely the theoretically sound con- 
struction of the act, but also the practical construction by virtue of 
which alone the Government had taken and kept his money. 2 While it 
would follow from what was said of the meaning of words, that 
"income" in the Amendment might be given a broader meaning than in 
the statute construed by the court, it is evident from the context that 
the court was not hinting at such a conclusion, but had in fact 
exactly the opposite possibility in mind. 

Only one consideration suggests itself which might lead to a 
different result when the question arises under the present law. That, 
however, is an important one. Congress having expressly construed 
the Amendment as permitting the taxation of stock dividends, the 
court must indulge every reasonable presumption in favor of the 
legislative construction. 3 The inquiry will be, not whether that con- 
struction is the one which, as an original question, the court itself 
would have adopted, but whether it is so unreasonable as to justify 
the court in setting it aside. Obviously, the present decision will not 
be conclusive on that question. The Treasury Department is there- 
fore justified in its ruling that the present law must be enforced as it 
stands until otherwise decided by a competent court. 

Nor is it clear that the legislative construction adopted in the pres- 
ent law is wholly unreasonable. In a sense the net earnings of a cor- 
poration, as soon as received by the corporation, represent a current 
increase in the wealth of the stockholders, which, following the mod- 
ern tendency to look through the corporate shadow to the substance, 
may be said to be income accrued to the stockholders in a business con- 
ducted by them, — the only difference from partnership earnings, for 
example, being in the machinery through which the business is 
operated. There still remains the practical question for Congress to 



a The opinion went on to state that, the case being rightly before the court, 
the question of construction was open, and the decision went off on that 
question. 

* For a valuable discussion of the meaning and importance of this familiar rule, 
see James B. Thayer, American Doctrine of Constitutional Law, 7 Harv. L. Rev. 
129. 139 et seq. 

38 
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decide, at what stage in the transaction the taxing power shall be 
applied. In the ordinary case the simplest method, from the stand- 
point of administration, is obviously to select the moment when the 
earnings are distributed in cash to the stockholders. This avoids 
complicated and difficult questions of valuation and accounting. But 
there are other ways in which the present law may reach such earn- 
ings. If the stockholder sells his shares at a time when their market 
value is increased by undistributed earnings, and therefore receives 
more than he paid for the shares, he is taxed on the excess, which in 
the case supposed represents the undistributed earnings. And if 
it appears that the corporation was formed or fraudulently availed 
of to avoid income taxation by permitting profits to accumu- 
late without distribution, the profits so accumulated are treated with- 
out further formality as income of the stockholders. Consistently 
with these provisions, the payment of a stock dividend may be 
regarded simply as furnishing a convenient method of measuring 
accumulated profits, and as making the time of such payment a con- 
venient time to assess the tax. The validity of several of the above 
provisions is yet to be passed upon by the highest court. 4 The present 
intention is merely to point out a theory on which it is possible that 
they may be upheld. 5 

* See, however, an interesting decision on similar questions arising under the 
Massachusetts Income Tax Law, including the taxation of stock dividends, with 
collection of authorities, in Trefry v. Putnam (1917) "6 N. E. 904. On the 
question of profits on the sale of securities, see Cleveland, C. C. <S* St. L. Ry. Co. 
v. United States (1917, C. C. A. 6th) 242 Fed. 18, and compare Gauley Mt. Coal 
Co. v. Hays (1915, C. C. A. 4th) 230 Fed. no. 

6 The injustice of the present law would seem to be found, not so much in any 
one of these provisions taken by itself, as in the possibilities of double taxation 
by their combined operation. Some of these possibilities have been met by 
department rulings, but no ruling has been found to cover the case where stock 
is sold at an advance because of accumulated earnings, and such earnings are 
later distributed in either cash or stock dividends to the buyer. In such a case 
the seller is taxed on the increased value realized by the sale, and the buyer, 
although this value was added to the price he paid, is taxed on it again when 
received in dividends. 



